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OF CERTAIN PERSONS 


JUNE 9 (legislative day, JUNE 5), 1952.—Ordered to be printed 


Mr. McCarran, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany 8. 1095] 


The Committee on the Judiciary, to which was referred the bill 
(S. 1095) to extend the time for filing claims on behalf of certain 
persons, and for other purposes, having considered the same, reports 
favorably thereon, with an amendment in the nature of a substitute, 
and recommends that the bill, as amended, do pass. 


AMENDMENT 


Strike out all after the enacting clause and insert in lieu thereof 
the following: 


That notwithstanding any statute of limitations or lapse of time, suits may be 
instituted within one year after the enactment of this Act, in the appropriate 
United States District Court, under the provisions of subsection (a) (2) of See- 
tion 1346, Title 28, United States Code, or in the United States Court of Claims, 
in accordance with the provisions of Section 1491, Title 28, United States Code, 
by all persons who claim that their property, easements, rights in land, mineral 
interests, rights of ingress and egress, or other rights or interests, were taken 
and not paid for, by, or as a result of the construction of the Denison Dam or 
the impounding of the waters of Lake Texoma: Provided, That any such claim 
shall be barred forever unless suit thereon is instituted within one year from the 
date of enactment of this Act: Provided further, That nothing in this Act shall 
be construed to create any liability against the United States not existing prior 
to the enactment of this Act. 


PURPOSE 


The purpose of the proposed legislation, as amended, is to provide 
that all persons who claim that their property, easements, rights in 
land, mineral interests, rights of ingress and egress, or other rights 
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or interests, were taken, and not paid for, by or as a result of the 
construction or the impounding of the waters of Lake Texoma, may 
institute suits thereon within 1 year from the date of enactment of 
this act, notwithstanding any statute of limitations or lapse of time. 
It is provided that any such claim shall be barred forever unless suit 
thereon is instituted within the prescriptive period, and, further, that 
enactment of this act shall not be construed to create any liability 
against the United States not existing prior thereto. 


STATEMENT 


In 1938 the Congress authorized the construction of the Denison 
Dam on the Red River between the States of Texas and Oklahoma, 
near Denisor, Tex. (52 Stat. 1219). This dam was authorized for 
flood control and other purposes. Thereafter the Government, acting: 
through the Land Acquisition Department of the War Department, 
began acquiring the fee-simple title to land in the area intended to 
be inundated in the reservoir which was to be created behind the 
Denison Dam. The progress of this effort was slow, since estimates 
of the value of this land had been made about 2 years before, and 
the price of the land had increased somewhat in the interim. 

Then, on March 7, 1940, the Cumberland oil field was discovered 
in the area to be affected by the impounding of water behind the 
Denison Dam; this was a major oil strike, and the price of oil leases 
in known geological structures in Marshall and Bryan Counties of 
Oklahoma, and in Grayson County, Tex., rose sharply. 

As a result, the Government could not continue to purchase fee- 
simple titles and stay within the allocation for the purchase of land 
incident to the construction of the Denison Dam. To meet this situa- 
tion the Government began seeking conveyances of the desired prop- 
erties under deeds providing for exception of the mineral interests 
together with the “right of ingress and egress to drill for and produce 
said oil, gas and other minerals, in a safe, careful and lawful manner.”’ 
Even under this form of deed it was difficult for the Government to 
secure voluntary conveyances of the necessary land, so condemnation 
suits were begun. 

In these condemnation proceedings the Government agreed to the 
following description of the estates to be taken thereby— 

The estate taken is the full fee simple title thereto, excepting and reserving to 
the present landowners and other record mineral owners, their heirs and assigns, 
all oil, gas and other minerals in, on or under the lands, or that may hereafter be 
discovered thereunder, together with the right of ingress and egress to drill for and 
produce said oil, gas and other minerals in a safe, careful and lawful manner. 

Thus, in the condemnation proceedings by which most of the re- 
quired land was acquired, the Government elected to reserve to the 
record mineral owners the entire mineral estate, with full rights of 
ingress and egress to the minerals. Several owners, in contesting the 
Government in the condemnation proceedings with regard to the value 
of their land, attempted to show that their minerals would be inun- 
dated. The Government asserted that when flowage easements were 
desired such would be condemned at a later time. 

In the meantime, construction of the Denison Dam was progressing, 
and on January 7, 1944, the dam gates were closed. The reservoir 
created behind this dam, known as Lake Texoma, reached the project 
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elevation of 617 feet on March 15, 1945. Subsequently, a number of 
petitions were filed in the United States District Courts for the 
Eastern District of Texas and the Eastern District of Oklahoma, and 
in the United States Court of Claims, by owners of mineral interests 
in the lands beneath Lake Texoma to recover for the alleged taking or 
damaging of such mineral interests as a result of the construction of the 
dam and the impounding of the waters of Lake Texoma. The petitions 
generally asserted that the claims sued upon were founded on the 
Constitution or upon implied contract with the United States to pay 
for private property taken or condemned for public purposes pursuant 
to the governmental power of eminent domain. An exemplary petition 
contains these averments (Petition in the Court of Claims of the 
United States, R. D. Jones et al. v. The United States of America, 
No. 50491, at pp. 4-6): 


5. Due to the fact that the tracts herein concerned are submerged under 10 
to 100 feet of water, it is a practical impossibility to drill for oil at some of the 
potentially productive locations thereon. The extra cost of drilling through such 
deep water, together with the extra cost of equipping, servicing and operating a 
producing well in such a location, is such that it is neither feasible nor possible 
economically to produce oil in paying quantities from some of the locations on the 
inundated lands herein concerned. Moreover, it is extremely doubtful, even 
with the use of the finest equipment available, and by employing the utmost in 
engineering skill in the methods of drilling presently used or known, that such wells 
could be successfully completed and production had, when it is necessary to 
drill in a location where the water is so deep. 

6. By impounding the waters of Lake Texoma so as to submerge or partially 
submerge the lands hereinafter described, the United States has in the exercise 
of its power of eminent domain, partially or completely taken, damaged, impaired, 
interfered with, diminished or destroyed the value of the mineral interests, oil 
and gas leasehold estates, and easements or rights of ingress and egress in, on and 
to the lands hereinafter described, and the subsurface thereof to drill for and 
produce the oil, gas, or other minerals therefrom. Such taking or damage to 
plaintiffs’ rights and interests is permanent in nature, and plaintiffs are entitled 
to just compensation therefor. The mineral estates and other rights of plaintiffs 
taken or otherwise destroved or impaired by the United States are valuable 
property rights and for such taking or destruction, in whole or in part, plaintiffs 
are entitled to just compensation under the provisions of the laws and Constitu- 
tion of the United States. 

7. The complete or partial inundation of said lands has diminished the market 
value of the mineral interests and estates therein and thereto for the reason that 
prospective purchasers of oil and gas mining leases have refused, in most cases, 
to purchase the same with the existence of water over said lands, and in the eases 
where it has become possible to negotiate oil and gas mining leases it has not been 
possible to procure the cash bonuses therefor that would be obtainable if it were 
not for the water covering the surface of said lands. The great additional cost 
of drilling for oil and gas in Lake Texoma, the additional cost of lifting and 
marketing the oil, and the additional hazard of drilling for and operating an oil 
or gas well in said Lake Texoma, all of which has been caused bv the submerging 
of said lands by the United States, has greatly depreciated the value of the 
mineral rights and estates in all the lands hereinafter described and completely 
destroyed the mineral value of a portion thereof. 


These petitions, filed under the authority of the Tucker Act (28 
U.S. C. 1346, 2401, 2402 (1946 ed. Supp. IV)), are subject to the 
statutory provision therein that any civil action commenced against 
the United States shall be barred unless the complaint is filed within 
6 years after the right of action accrues. The departmental reports 
on this bill submitted by the Department of the Army and the Depart- 
ment of Justice (which are appended hereto and made a part of this 
report) state flatly that the 6-year period of limitation expired on 
March 15, 1951, which is the date 6 years subsequent to the date 
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when the waters of Lake Texoma reached the project elevation, as 
noted hereinbefore. In answers filed by the Government to petitions 
filed after March 15, 1951, therefore, the Government is asserting as 
a defense that, “The right of action set forth in the petition did not 
occur within 6 years next before the commencement of this action.” 
(See, e. g., Amended Answer of Defendant filed in the United States 
Court of Claims in Olah Crane, et al. v. United States of America, 
No. 50231.) 

At the time Senator Kerr introduced this bill (S. 1095) he explained 
its provisions and said, in part (97 Congressional Record 2232, 
March 9, 1951): 

It should be pointed out that in the case of the United States v. Dickinson 
(331 U. 8. 745) it is indicated that the landowners would have a considerable 
period of time to appraise the situation after the water had inundated the minerals 
under their land. Other authorities, however, hold that the limitation probably 
starts when the Government began the construction of the dam. If true, the 
property owner’s right would have expired 4 or 5 years ago. These decisions are 
all of lower courts in particular cases where there is a relatively short period of 
time between construction of the dam and inundation of the lake area. In the 
case of Duke Power Company v. Tom’s (118 Fed. (2d) 443) it is indicated that the 
landowner may have 15 years in which to assert his claim. 

There are also good authorities which declare that the statute of limitations 
starts if and when there is an excellent prospect for oil, or if oil is drilled for. 
They reason that no man could be expected to sue for the value of minerals 
when he did not know of them and to what extent they existed, and could not 
be expected to anticipate the value of such minerals until some discovery was 
made to prove the value. 

It is evident that the limitation question involved in the mineral rights under 
Lake Texoma is at least in doubt. It is the purpose of the proposed bill to clear up 
this situation and to allow every claimant who owns mineral rights under Lake 
Texoma a specified time to file a claim. (In the case of this bill—1 year from the 
date of the passage.) 


The bill in its original form was deemed much broader in effect by 
the Department of the Army and the Department of Justice than was 
intended, and the Departmeat of Justice made the following statement 
in its letter report (which is appended hereto) : 

* * * Jt is felt that those claimants who failed to bring their actions within 
the time allowed by law and who would benefit from the enactment of this proposal 
should certainly not have their claims adjudicated on a different basis than the 
claimants who availed themselves of the opportunity under existing law to prose- 
cute their claims within the time allowed. * * * 

Pursuant to this observation the Department of Justice proposed 
the substitutioa of language in the bill which would clarify the intent 
of the bill to extend the period for filing claims without broadening 
the rights of any claimants filing their petitions under the authority 
of this proposed legislation, if enacted. The amendment proposed by 
the committee is substantially in accord with the recommendation of 
the Department of Justice, but also goes further in providing that the 
1-year period for filing claims shall be definitive and any claims not 
filed within the prescribed period shall be barred forever. Such 
amendment is proposed with the concurrence of the spqnsor of the bill. 

As the situation now exists, most of those claimants who filed 
petitions prior to March 15, 1951, have received settlements out of 
court, based on appraisals of damage secured by the Department of 
Justice from independent petroleum engineers and appraisers. Inas- 
much as the Department of Justice is arbitrarily asserting that the 
statute of limitations began to run on March 15, 1945, it occurs that 
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the owners of large mineral interests under Lake Texoma are having 
their claims satisfied, generally speaking, while the owners of small 
mineral interests (who mainly comprise the group of claimants not 


filing petitions prior to March 15, 1951) face extended and costly 
litigation in the attempt to secure satisfaction of their claims. 

Various reasons are ascribed for the failure of the latter group of 
claimants to file claims prior to March 15, 1951. It appears that 
some believed they could not sue the Government, that some relied 
on the belief that the Government would administratively settle with 
them for the damage suffered, and some apparently believed the cost 
of litigation for asserting their claims would be prohibitive. Whatever 
the aggregate of reasons may amount to, the committee is of the 
opinion that providing a l-year period will afford a reasonable oppor- 
tunity for the remaining claimants to have their claims considered, 
on the same basis as those claimants filing petitions prior to March 15, 
1951, and any claimants who do not file claims within the specified 
period shall suffer the penalty of their default. In view of the exist- 
ing situation, and the question concerning the period of limitation 
under the statute applicable to these claims, it is believed this pro- 
posed legislation offers an equitable solution. 

The committee recommends that S. 1095 be considered favorably. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., January 14, 1952. 
Hon. Pat McCarran, 
Chairman, Committee on the Judiciary, United States Senate. 


Dear Senator McCarran: It is desired to furnish your committee the views 
of the Department of Defense with respect to S. 1095, Eighty-second Congress, 
a bill to extend the time for filing claims on behalf of certain persons, and for 
other purposes. The Secretary of Defense has delegated to the Department of 
the Army the responsibility for expressing the views of the Department of De- 
fense thereon. 

The Department of the Army on behalf of the Department of Defense is 
opposed to the above-mentioned bill. 

The purpose of this bill is to remove the monetary limit, fixed by the Tucker 
Act, upon the United States district courts and confer jurisdiction, notwith- 
standing the lapse of time or bar of the statute of limitations, upon the appropriate 
United States district courts, concurrently with the United States Court of 
Claims, to hear, examin», adjudicate, and render judgment upon the claim or 
claims of all persons whose property, easements, rights in land, or mineral inter- 
ests were taken, injured, submerged, or otherwise interfered with and not paid 
for by or as a result of the construction of the Denison Dam or the impounding 
of the waters of Lake Texoma provided, however, that all such action barred by 
the lapse of time or the statute of limitations may be brought within 1 year 
after the effective date of the enactment of the proposed bill. 

During the past year, approximately 100 petitions have been filed in the Dis- 
trict Courts of the United States for the Eastern District of Texas and the East- 
ern District of Oklahoma, as well as in the Court of Claims, by property owners, 
oil lessees or others who claim to have some interest in the lands or minerals lo- 
cated in the Denison Dam and Reservoir project and who allege that their inter- 
ests have been taken or damaged as a result of the construction of the dam and 
the impounding of the waters of Lake Texoma. 

The waters of Lake Texoma reached project elevation of 617 feet on March 15, 
1945, and the highest elevation prior to February 20, 1951, was approximately 
629 feet on April 19, 1945. Sixty-two of the petitions under consideration, 
claiming a total sum of about $2,740,000, were filed within 6 years from that date. 
However, 39 petitions, claiming a total sum of about $433,000, were filed after 
March 15, 1951, and are barred, therefore, by the 6-year statute of limitations. 
One of the purposes of 8. 1095 is to extend the time for the filing of claims on behalf 
of the owners or mineral lessees or others having an interest in the properties 
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involved in order that the appropriate courts will have jurisdiction to hear the 
claims notwithstanding the lapse of time or the bar of the statute of limitations. 

Preliminary investigation of the facts giving rise to these suits discloses that 
some former owners of land acquired by the Government for the project subordi- 
nated their mineral rights to the right of the United States to flood the ae 
It does not appear, however, except in a few of the petitions that have been filed, 
that the mineral lessees at the time of the acquisition subordinated their rights to 
the Government’s right to flood the property. In cases where the mineral 
interests were not subordinated, the Government acquired the lands subject to the 
mineral interests. Most of the petitions now filed against the Government allege, 
in general, that the inundation of the properties by the waters of Lake Texoma 
has either destroyed the value of the mineral interest or-will greatly increase the 
cost of operations in the event it is decided that wells are to be drilled on the 
flooded properties. 

The Chief of Engineers and the Department of Justice are making a study of the 
allegations contained in the petitions and the backzround giving rise thereto 
with a view toward determining the respective rights of the United States and the 
petitioners in order thst appropriate defense against the claims may be made on 
behalf of the Government in the respective tribunals in which the suits are filed. 
This investigation, which involves the examination of all abstracts of title per- 
taining to the tracts of land acquired by the Government and the continuation of 
such abstracts to date, will require considerable time to complete. 

In the enactment of the Tucker Act and the amendments thereto, the Congress 
saw fit to bar forever any suit brought thereunder unless filed within 6 years’ time 
after the cause of action accrued. This limitation was for the purpose of preventing 
delay on the part of the claimants and to protect the United States against the 
possibility that if the suits were delayed longer than 6 years many of the witnesses 
who might be familiar with the situation would no longer be available to testify on 
behalf of the Government. Since 1945 the owners and mineral lessees of the tracts 
of land in the Denison Dam and Reservoir project have had an opportunity to 
file suit against the Government and to present their claims. To extend the time 
for filing actions against the United States in these particular cases would establish 
an undesirable precedent. In the event the court decides favorably on any of the 
claims which have been timely filed, it is anticipated that numerous other mineral 
owners or lessees will file petitions which are now barred by the statute of limi- 
tations. 

Under the fifth amendment of the Constitution of the United States and the 
provisions of the Tucker Act, a taking or destruction of private property amounting 
to a taking must be established in order to render the United States liable. The 
passage of S. 1095 would materially broaden this concept of liability by authorizing 
the presentation of claims by any and all persons whose property, easements, rights 
in land or mineral interests were “injured, submerged, or otherwise interfered 
with * * *”. It is the view of this Department that the Government should 
not be made subject to numerous suits by this proposed legislation for possible 
damages of the nature cited which do not constitute a taking of the property 
involved. 

The Department of the Army is unable to determine the fiscal effect of this 
measure. 

This report has been coordinated among the Departments and Boards in the 
Department of Defense in accordance with procedures prescribed by the Secretary 
of Defense. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
FRANK Pace, Jr., 
Secretary of the Army. 


DEPARTMENT OF JUSTICE, 
Orrick OF THE Deputy ATTORNEY GENERAL, 
Washington, December 13, 1961. 
Hon. Par McCarran, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 
My Dear Senator: This is in response to your request for the views of the 


Department of Justice concerning the bill (S. 1095) to extend the time for filing 
claims on behalf of certain persons, and for other purposes. 
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The bill would remove the monetary limit, fixed by the Tucker Act, upon the 
jurisdiction of the United States district courts and remove the bar of the statute 
of limitations with respect to actions brought against the United States in the 
appropriate district court or the Court of Claims upon claims of persons whose 
property, easements, rights in land, mineral interests, rights of ingress and egress, 
or other rights or interests were taken, injured, submerged, or otherwise inter- 
fered with and not paid for by or as a result of the construction of the Denison 
Dam or the impounding of the waters of Lake Texoma. 

Denison Dam, which impounds the waters of the Red River in Lake Texoma, 
was placed in operation on January 7, 1944. The reservoir reached the project 
elevation of 617 feet on March 15, 1945, and the highest elevation prior to Febru- 
ary 20, 1951, was 629.07 feet on April 19, 1945. The Department is informed 
that as to a considerable part of the area now covered by Lake Texoma, the United 
States acquired by condemnation or purchase only the surface of the land. At 
the time of acquisition the mineral rights in the land had some value. Since then, 
however, oil has been discovered along the lake in certain areas, and the land 
underlying Lake Texoma and adjacent to the oil fields has, of course, become 
valuable. 

Within the last few weeks more than 20 actions have been filed under the 
Tucker Act in the United States District Court for the eastern district of Okla- 
homa by owners of mineral interests in the lands beneath Lake Texoma to recover 
for a taking of those interests. In addition several similar actions have been 
filed in the Court of Claims, and it is understood that there probably will be 
hundreds of other cases filed. 

Whether legislation should be enacted extending the time for filing such claims, 
involves a question of policy concerning which this Department prefers not to 
make any recommendation. It is believed, however, that the bill here under 
consideration might subject the United States to greater liability than would be 
true in an action brought under the Tucker Act. The bill provides for the ad- 
judication of claims of persons whose property was “taken, injured, submerged, 
or otherwise interfered with.’”’ While this language is not altogether clear, it 
seems to be considerably broader than the language in 28 U. S. C. 1346 (a) (2) 
under which the suits by earlier claimants have been brought. It is felt that those 
claimants who failed to bring their actions within the time allowed by law and 
who would benefit from the enactment of this proposal should certainly not have 
their claims adjudicated on a different basis than the claimants who availed 
themselves of the opportunity under existing law to prosecute their claims within 
the time allowed. This objection might be eliminated by striking out all of the 
language of the bill following the enacting clause and substituting therefor the 
following: 

“That notwithstanding any statute of limitations or lapse of time, suits may be 
instituted within one year after the enactment of this Act in the appropriate 
United States District Court under the provisions of subsection (a) (2) of Section 
1346, Title 28, United States Code, or in the United States Court of Claims in 
accordance with the provisions of Section 1491, Title 28, United States Code, by 
all persons who claim that their property, easements, rights in land, mineral 
interests, rights of ingress and egress, or other rights or interests were taken and 
not paid for, by, or as a result of the construction of the Denison Dam or the 
impounding of the waters of Lake Texoma: Provided, however, That nothing in 
this Act shall be construed to create any liability against the United States not 
existing prior to the enactment of the Act, the intent being to grant the claimant 
a forum only.” 

The Director of the Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely, 
A. Devitt VANECH, 


Deputy Attorney General. 
mn 





